building. Over two hours after the beginning of the attack, and after the
militants had attempted to set fire to the Chancery building and to cut
through the upstairs steel doors with a torch, they gained entry to the upper
floor ; one hour later they gained control of the main vault. The militants
also seized the other buildings, including the various residences, on the
Embassy compound. In the course of the attack, all the diplomatic and
consular personnel and other persons present in the premises were seized
as hostages, and detained in the Embassy compound ; subsequently other
United States personnel and one United States private citizen seized
elsewhere in Tehran were brought to the compound and added to the
number of hostages.

18. During the three hours or more of the assault, repeated calls for help
were made from the Embassy to the Iranian Foreign Ministry, and re-
peated efforts to secure help from the Iranian authorities were also made
through direct discussions by the United States Chargé d’affaires, who was
at the Foreign Ministry at the time, together with two other members of the
mission. From there he made contact with the Prime Minister’s Office and
with Foreign Ministry officials. A request was also made to the Iranian
Chargé d’affaires in Washington for assistance in putting an end to the
seizure of the Embassy. Despite these repeated requests, no Iranian secu-
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mission from Tehran, the United States notified the Court of its readiness
to proceed with the hearings, suggesting that they should begin on
17 March. A further telex was accordingly sent to the Iranian Government
on 12 March informing it of the United States’ request and stating that the
Court would meet on 17 March to determine the subsequent procedure.
The Iranian Government’s reply was contained in the letter of 16 March to
which the Court has already referred (paragraph 10 above). In that letter,
while making no mention of the proposed oral proceedings, the Iranian
Government reiterated the reasons advanced in its previous letter of
9 December 1979 for considering that the Court ought not to take cogni-
zance of the case. The letter contained no reference to the Commission, and
still less any suggestion that the continuance of the proceedings before the
Court might be affected by the existence of the Commission or the man-
date given to the Secretary-General by the Security Council. Having regard
to the circumstances which the Court has described, it can find no trace of
any understanding on the part of either the United States or Iran that the
establishment of the Commission might involve a postponement of all
proceedings before the Court until the conclusion of the work of the
Commission and of the Security Council’s consideration of the matter.

43. The Commission, as previously observed, was established to under-
take a “fact-finding mission to Iran to hear Iran’s grievances and to allow
for an early solution of the crisis between Iran and the United States”
(emphasis added). It was not set up by the Secretary-General as a tribunal
empowered to decide the matters of fact or of law in dispute between Iran
and the United States ; nor was its setting up accepted by them on any such
basis. On the contrary, he created the Commission rather as an organ or
instrument for mediation, conciliation or negotiation to provide a means
of easing the situation of crisis existing between the two countries ; and
this, clearly, was the basis on which Iran and the United States agreed to its
being set up. The establishment of the Commission by the Secretary-
General with the agreement of the two States cannot, therefore, be con-
sidered initself asin any way incompatible with the continuance of parallel
proceedings before the Court. Negotiation, enquiry, mediation, concilia-
tion, arbitration and judicial settlement are enumerated together in Arti-
cle 33 of the Charter as means for the peaceful settlement of disputes. As
was pointed out in the Aegean Sea Continental Shelf case, the jurisprudence
of the Court provides various examples of cases in which negotiations and
recourse to judicial settlement by the Court have been pursued pari passu.
In that case, in which also the dispute had been referred to the Security
Council, the Court held expressly that “the fact that negotiations are being
actively pursued during the present proceedings is not, legally, any
obstacle to the exercise by the Court of its judicial function” (I.C.J.
Reports 1978, p. 12, para. 29). :

44. It follows that neither the mandate given by the Security Council to
the Secretary-General in resolutions 457 and 461 of 1979, nor the setting
up of the Commission by the Secretary-General, can be considered as
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constituting any obstacle to the exercise of the Court’s jurisdiction in the
present case. It further follows that the Court must now proceed, in
accordance with Article 53, paragraph 2, of the Statute, to determine
whether it has jurisdiction to decide the present case and whether the
United States” claims are well founded in fact and in law.

*
* *

45. Article 53 of the Statute requires the Court, before deciding in
favour of an Applicant’s claim, to satisfy itself that it has jurisdiction, in
accordance with Articles 36 and 37, empowering it to do so. In the present
case the principal claims of the United States relate essentially to alleged
violations by Iran of its obligations to the United States under the Vienna
Conventions of 1961 on Diplomatic Relations and of 1963 on Consular
Relations. With regard to these claims the United States has invoked as the
basis for the Court’s jurisdiction Article I of the Optional Protocols con-
cerning the Compulsory Settlement of Disputes which accompany these
Conventions. The United Nations publication Multilateral Treaties in
respect of which the Secretary-General Performs Depository Functions lists
both Iran and the United States as parties to the Vienna Conventions of
1961 and 1963, as also to their accompanying Protocols concerning the
Compulsory Settlement of Disputes, and in each case without any reser-
vation to the instrument in question. The Vienna Conventions, which
codify the law of diplomatic and consular relations, state principles and
rules essential for the maintenance of peaceful relations between States
and accepted throughout the world by nations of all creeds, cultures and
political complexions. Moreover, the Iranian Government has not main-
tained in its communications to the Court that the two Vienna Conven-
tions and Protocols are not in force as between Iran and the United States.
Accordingly, as indicated in the Court’s Order of 15 December 1979, the
Optional Protocols manifestly provide a possible basis for the Court’s
jurisdiction, with respect to the United States’ claims under the Vienna
Conventions of 1961 and 1963. It only remains, therefore, to consider
whether the present dispute in fact falls within the scope of their provi-
sions.

46. The terms of Article I, which are the same in the two Protocols,
provide :

“Disputes arising out of the interpretation or application of the
Convention shall lie within the compulsory jurisdiction of the Inter-
national Court of Justice and may accordingly be brought before the
Court by an application made by any party to the dispute being a
Party to the present Protocol.”

The United States’ claims here in question concern alleged violations by
Iran of its obligations under several articles of the Vienna Conventions of
1961 and 1963 with respect to the privileges and immunities of the per-
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sonnel, the inviolability of the premises and archives, and the provision of
facilities for the performance of the functions of the United States Em-
bassy and Consulates in Iran. In so far as its claims relate to two private
individuals held hostage in the Embassy, the situation of these individuals
falls under the provisions of the Vienna Convention of 1961 guaranteeing
the inviolability of the premises of embassies, and of Article 5 of the 1963
Convention concerning the consular functions of assisting nationals and
protecting and safeguarding their interests. By their very nature all these
claims concern the interpretation or application of one or other of the two
Vienna Conventions.

47. The occupation of the United States Embassy by militants on
4 November 1979 and the detention of its personnel as hostages was an
event of akind to provoke an immediate protest from any government, as it
did from the United States Government, which .despatched a special
emissary to Iran to deliver a formal protest. Although the special emissary,
denied all contact with Iranian officials, never entered Iran, the Iranian
Government was left in no doubt as to the reaction of the United States to
the taking over of its Embassy and detention of its diplomatic and consular
staff as hostages. Indeed, the Court was informed that the United States
was meanwhile making its views known to the Iranian Government
through its Chargé d’affaires, who has been kept since 4 November 1979 in
the Iranian Foreign Ministry itself, where he happened to be with two
other members of his mission during the attack on the Embassy. In any
event, by a letter of 9 November 1979, the United States brought the
situation in regard to its Embassy before the Security Council. The Iranian
Government did not take any part in the debates on the matter in the
Council, and it was still refusing to enter into any discussions on the
subject when, on 29 November 1979, the United States filed the present
Application submitting its claims to the Court. It is clear that on that date
there existed a dispute arising out of the interpretation or application of the
Vienna Conventions and thus one falling within the scope of Article I of
the Protocols.

48. Articles II and I1I of the Protocols, it is true, provide that within a
period of two months after one party has notified its opinion to the other
that a dispute exists, the parties may agree either : (a) “to resort not to the
International Court of Justice but to an arbitral tribunal”, or () “to adopt
a conciliation procedure before resorting to the International Court of
Justice”. The terms of Articles IT and 1T however, when read in conjunc-
tion with those of Article I and with the Preamble to the Protocols, make it
crystal clear that they are not to be understood as laying down a precon-
dition of the applicability of the precise and categorical provision con-
tained in Article I establishing the compulsory jurisdiction of the Court in
respect of disputes arising out of the interpretation or application of the
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Vienna Convention in question. Articles II and III provide only that, as a
substitute for recourse to the Court, the parties may agree upon resort
either to arbitration or to conciliation. It follows, first, that Articles IT and

III have no application unless recourse to arbitration or conciliation has
been proposed by one of the parties to the dispute and the other has
expressed its readiness to consider the proposal. Secondly, it follows that
only then may the provisions in those articles regarding a two months’
period come into play, and function as a time-limit upon the conclusion of
the agreement as to the organization of the alternative procedure.

49. In the present instance, neither of the parties to the dispute pro-
posed recourse to either of the two alternatives, before the filing of the
Application or at any time afterwards. On the contrary, the Iranian
authorities refused to enter into any discussion of the matter with the
United States, and this could only be understood by the United States as
ruling out, in limine, any question of arriving at an agreement to resort to
arbitration or conciliation under Article II or Article III of the Protocols,
instead of recourse to the Court. Accordingly, when the United States filed
its Application on 29 November 1979, it was unquestionably free to have
recourse to Article I of the Protocols, and to invoke it as a basis for
establishing the Court’s jurisdiction with respect to its claims under the
Vienna Conventions of 1961 and 1963.

* *

50. However, the United States also presents claims in respect of alleged
violations by Iran of Articles 11, paragraph 4, XIII, XVIII and XIX of the
Treaty of Amity, Economic Relations, and Consular Rights of 1955
between the United States and Iran, which entered into force on 16 June
1957. With regard to these claims the United States has invoked para-
graph 2 of Article XXI of the Treaty as the basis for the Court’s jurisdic-
tion. The claims of the United States under this Treaty overlap in con-
siderable measure with its claims under the two Vienna Conventions and
more especially the Convention of 1963. In this respect, therefore, the
dispute between the United States and Iran regarding those claims is at the
same time a dispute arising out of the interpretation or application of the
Vienna Conventions which falls within Article I of their Protocols. It was
for this reason that in its Order of 15 December 1979 indicating provi-
sional measures the Court did not find it necessary to enter into the
question whether Article XXI, paragraph 2, of the 1955 Treaty might also
have provided a basis for the exercise of its jurisdiction in the present case.
But taking into account that Article I1, paragraph 4, of the 1955 Treaty
provides that “nationals of either High Contracting Party shall receive the
most constant protection and security within the territories of the other
High Contracting Party . . .”, the Court considers that at the present stage
of the proceedings that Treaty has importance in regard to the claims of the
United States in respect of the two private individuals said to be held
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hostage in Iran. Accordingly, the Court will now consider whether a basis
for the exercise of its jurisdiction with respect to the alleged violations
of the 1955 Treaty may be found in Article XXI, paragraph 2, of the
Treaty.

51. Paragraph 2 of that Article reads :

“Any dispute between the High Contracting Parties as to the inter-
pretation or application of the present Treaty, not satisfactorily
adjusted by diplomacy, shall be submitted to the International Court
of Justice, unless the High Contracting Parties agree to settlement by
some other pacific means.”

As previously pointed out, when the United States filed its Application on
29 November 1979, its attempts to negotiate with Iran in regard to the
overrunning of its Embassy and detention of its nationals as hostages had
reached a deadlock, owing to the refusal of the Iranian Government to
enter into any discussion of the matter. In consequence, there existed at
that date not only a dispute but, beyond any doubt, a “dispute. . . not
satisfactorily adjusted by diplomacy” within the meaning of Article XXI,
paragraph 2, of the 1955 Treaty ; and this dispute comprised, inter alia, the
matters that are the subject of the United States’ claims under that
Treaty.

52. The provision made in the 1955 Treaty for disputes as to its inter-
pretation or application to be referred to the Court is similar to the system
adopted in the Optional Protocols to the Vienna Conventions which the
Court has aiready explained. Article XXI, paragraph 2, of the Treaty
establishes the jurisdiction of the Court as compulsory for such disputes,
unless the parties agree to settlement by some other means. In the present
instance, as in the case of the Optional Protocols, the immediate and total
refusal of the Iranian authorities to enter into any negotiations with the
United States excluded in limine any question of an agreement to have
recourse to “some other pacific means” for the settlement of the dispute.
Consequently, under the terms of Article XXI, paragraph 2, the United
States was free on 29 November 1979 to invoke its provisions for the
purpose of referring its claims against Iran under the 1955 Treaty to the
Court. While that Article does not provide in express terms that either
party may bring a case to the Court by unilateral application, it is evident,
as the United States contended in its Memorial, that this is what the parties
intended. Provisions drawn in similar terms are very common in bilateral
treaties of amity or of establishment, and the intention of the parties in
accepting such clauses is clearly to provide for such a right of unilateral
recourse to the Court, in the absence of agreement to employ some other
pacific means of settlement.

53. The point has also been raised whether, having regard to certain
counter-measures taken by the United States vis-a-vis Iran, it is open to the
United States to rely on the Treaty of Amity, Economic Relations, and
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Consular Rights in the present proceedings. However, all the measures in
question were taken by the United States after the seizure of its Embassy
by an armed group and subsequent detention of its diplomatic and con-
sular staff as hostages. They were measures taken in response to what the
United States believed to be grave and manifest violations of international
law by Iran, including violations of the 1955 Treaty itself. In any event, any
alleged violation of the Treaty by either party could not have the effect of
precluding that party from invoking the provisions of the Treaty concern-
ing pacific settlement of disputes.

54. No suggestion has been made by Iran that the 1955 Treaty was not
inforce on 4 November 1979 when the United States Embassy was overrun
and its nationals taken hostage, or on 29 November when the United
States submitted the dispute to the Court. The very purpose of a treaty of
amity, and indeed of a treaty of establishment, is to promote friendly
relations between the two countries concerned, and between their two
peoples, more especially by mutual undertakings to ensure the protection
and security of their nationals in each other’s territory. It is precisely when
difficulties arise that the treaty assumes its greatest importance, and the
whole object of Article XXI, paragraph 2, of the 1955 Treaty was to
establish the means for arriving at a friendly settlement of such difficulties
by the Court or by other peaceful means. It would, therefore, be incom-
patible with the whole purpose of the 1955 Treaty if recourse to the Court
under Article XXI, paragraph 2, were now to be found not to be open to
the parties precisely at the moment when such recourse was most needed.
Furthermore, although the machinery for the effective operation of the
1955 Treaty has, no doubt, now been impaired by reason of diplomatic
relations between the two countries having been broken off by the United
States, its provisions remain part of the corpus of law applicable between
the United States and Iran.

55. The United States has further invoked Article 13 of the Convention
of 1973 on the Prevention and Punishment of Crimes against Internation-
ally Protected Persons, including Diplomatic Agents, as a basis for the
exercise of the Court’s jurisdiction with respect to its claims under that
Convention. The Court does not, however, find it necessary in the present
Judgment to enter into the question whether, in the particular circum-
stances of the case, Article 13 of that Convention provides a basis for the
exercise of the Court’s jurisdiction with respect to those claims.

56. The principal facts material for the Court’s decision on the merits of
the present case have been set out earlier in this Judgment. Those facts have
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to be looked at by the Court from two points of view. First, it must
determine how far, legally, the acts in question may be regarded as im-
putable to the Iranian State. Secondly, it must consider their compatibility
or incompatibility with the obligations of Iran under treaties in force or
under any other rules of international law that may be applicable. The
events which are the subject of the United States’ claims fall into two
phases which it will be convenient to examine separately.

57. The first of these phases covers the armed attack on the United
States Embassy by militants on 4 November 1979, the overrunning of its
premises, the seizure of its inmates as hostages, the appropriation of its
property and archives and the conduct of the Iranian authorities in the face
of those occurrences. The attack and the subsequent overrunning, bit by
bit, of the whole Embassy premises, was an operation which continued
over a period of some three hours without any body of police, any military
unit or any Iranian official intervening to try to stop or impede it from
being carried through to its completion. The result of the attack was
considerable damage to the Embassy premises and property, the forcible
opening and seizure of its archives, the confiscation of the archives and
other documents found in the Embassy and, most grave of all, the seizure
by force of its diplomatic and consular personnel as hostages, together with
two United States nationals.

58. Nosuggestion has been made that the militants, when they executed
their attack on the Embassy, had any form of official status as recognized
“agents” or organs of the Iranian State. Their conduct in mounting the
attack, overrunning the Embassy and seizing its inmates as hostages can-
not, therefore, be regarded as imputable to that State on that basis. Their
conduct might be considered as itself directly imputable to the Iranian
State only if it were established that, in fact, on the occasion in question the
militants acted on behalf on the State, having been charged by some
competent organ of the Iranian State to carry out a specific operation. The
information before the Court does not, however, suffice to establish with
the requisite certainty the existence at that time of such a link between the
militants and any competent organ of the State.

59. Previously, it is true, the religious leader of the country, the Aya-
tollah Khomeini, had made several public declarations inveighing against
the United States as responsible for all his country’s problems. In so doing,
it would appear, the Ayatollah Khomeini was giving utterance to the
general resentment felt by supporters of the revolution at the admission of
the former Shah to the United States. The information before the Court
also indicates that a spokesman for the militants, in explaining their action
afterwards, did expressly refer to a message issued by the Ayatollah
Khomeini, on 1 November 1979. In that message the Ayatollah Khomeini
had declared that it was “up to the dear pupils, students and theological
students to expand with all their might their attacks against the United
States and Israel, so they may force the United States to return the deposed
and criminal shah, and to condemn this great plot” (that is, a plot to stir up
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dissension between the main streams of Islamic thought). In the view of the
Court, however, it would be going too far to interpret such general decla-
rations of the Ayatollah Khomeini to the people or students of Iran as
amounting to an authorization from the State to undertake the specific
operation of invading and seizing the United States Embassy. To do so
would, indeed, conflict with the assertions of the militants themselves who
are reported to have claimed credit for having devised and carried out the
plan to occupy the Embassy. Again, congratulations after the event, such
as those reportedly telephoned to the militants by the Ayatollah Khomeini
on the actual evening of the attack, and other subsequent statements of
official approval, though highly significant in another context shortly to be
considered, do not alter the initially independent and unofficial character
of the militants’ attack on the Embassy.

60. The first phase, here under examination, of the events complained
of also includes the attacks on the United States Consulates at Tabriz and
Shiraz. Like the attack on the Embassy, they appear to have been executed
by militants not having an official character, and successful because of lack
of sufficient protection.

61. The conclusion just reached by the Court, that the initiation of the
attack on the United States Embassy on 4 November 1979, and of the
attacks on the Consulates at Tabriz and Shiraz the following day, cannot
be considered as in itself imputable to the Iranian State does not mean that
Iran is, in consequence, free of any responsibility in regard to those
attacks ; for its own conduct was in conflict with its international obliga-
tions. By a number of provisions of the Vienna Conventions of 1961 and
1963, Iran was placed under the most categorical obligations, as a receiving
State, to take appropriate steps to ensure the protection of the United
States Embassy and Consulates, their staffs, their archives, their means of
communication and the freedom of movement of the members of their
staffs.

62. Thus, after solemnly proclaiming the inviolability of the premises of
a diplomatic mission, Article 22 of the 1961 Convention continues in
paragraph 2 :

“The receiving State is under a special duty to take all appropriate steps
to protect the premises of the mission against any intrusion or damage
and to prevent any disturbance of the peace of the mission or impair-
ment of its dignity.” (Emphasis added.)

So, too, after proclaiming that the person of a diplomatic agent shall be
inviolable, and that he shall not be liable to any form of arrest or detention,
Article 29 provides :

“The receiving State shall treat him with due respect and shall take
all appropriate steps to prevent any attack on his person, freedom or
dignity.” (Emphasis added.)

The obligation of a receiving State to protect the inviolability of the
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archives and documents of a diplomatic mission is laid down in Article 24,
which specifically provides that they are to be “inviolable at any time and
wherever they may be”. Under Article 25 it is required to “accord full
facilities for the performance of the functions of the mission”, under
Article 26 to “ensure to all members of the mission freedom of movement
and travel in its territory”, and under Article 27 to “permit and protect free
communication on the part of the mission for all official purposes”.
Analogous provisions are to be found in the 1963 Convention regarding
the privileges and immunities of consular missions and their staffs (Art. 31,
para. 3, Arts. 40, 33,28, 34 and 35). In the view of the Court, the obligations
of the Iranian Government here in question are not merely contractual
obligations established by the Vienna Conventions of 1961 and 1963, but
also obligations under general international law.

63. The facts set out in paragraphs 14 to 27 above establish to the
satisfaction of the Court that on 4 November 1979 the Iranian Govern-
ment failed altogether to take any “appropriate steps” to protect the
premises, staff and archives of the United States’ mission against attack by
the militants, and to take any steps either to prevent this attack or to stop it
before it reached its completion. They also show that on 5 November 1979
the Iranian Government similarly failed to take appropriate steps for the
protection of the United States Consulates at Tabriz and Shiraz. In addi-
tion they show, in the opinion of the Court, that the failure of the Iranian
Government to take such steps was due to more than mere negligence or
lack of appropriate means.

64. The total inaction of the Iranian authorities on that date in face of
urgent and repeated requests for help contrasts very sharply with its
conduct on several other occasions of a similar kind. Some eight months
earlier, on 14 February 1979, the United States Embassy in Tehran had
itself been subjected to the armed attack mentioned above (paragraph 14),
in the course of which the attackers had taken the Ambassador and his staff
prisoner. On that occasion, however, a detachment of Revolutionary
Guards, sent by the Government, had arrived promptly, together with a
Deputy Prime Minister, and had quickly succeeded in freeing the Ambas-
sador and his staff and restoring the Embassy to him. On 1 March 1979,
moreover, the Prime Minister of Iran had sent a letter expressing deep
regret at the incident, giving an assurance that appropriate arrangements
had been made to prevent any repetition of such incidents, and indicating
the willingness of his Government to indemnify the United States for the
damage. On 1 November 1979, only three days before the events which
gave rise to the present case, the Iranian police intervened quickly and
effectively to protect the United States Embassy when a large crowd of
demonstrators spent several hours marching up and down outside it.
Furthermore, on other occasions in November 1979 and January 1980,
invasions or attempted invasions of other foreign embassies in Tehran
were frustrated or speedily terminated.

65. A similar pattern of facts appears in relation to consulates. In
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February 1979, at about the same time as the first attack on the United
States Embassy, attacks were made by demonstrators on its Consulates in
Tabriz and Shiraz ; but the Iranian authorities then took the necessary
steps to clear them of the demonstrators. On the other hand, the Iranian
authorities took no action to prevent the attack of 5 November 1979, or to
restore the Consulates to the possession of the United States. In contrast,
when on the next day militants invaded the Iraqi Consulate in Kerman-
shah, prompt steps were taken by the Iranian authorities to secure their
withdrawal from the Consulate. Thus in this case, the Iranian authorities
and police took the necessary steps to prevent and check the attempted
invasion or return the premises to their rightful owners.

66. As to the actual conduct of the Iranian authorities when faced with
the events of 4 November 1979, the information before the Court estab-
lishes that, despite assurances previously given by them to the United
States Government and despite repeated and urgent calls for help, they
took no apparent steps either to prevent the militants from invading the
Embassy or to persuade or to compel them to withdraw. Furthermore,
after the militants had forced an entry into the premises of the Embassy,
the Iranian authorities made no effort to compel or even to persuade them
to withdraw from the Embassy and to free the diplomatic and consular
staff whom they had made prisoner.

67. This inaction of the Iranian Government by itself constituted clear
and serious violation of Iran’s obligations to the United States under the
provisions of Article 22, paragraph 2, and Articles 24, 25, 26, 27 and 29 of
the 1961 Vienna Convention on Diplomatic Relations, and Articles 5 and
36 of the 1963 Vienna Convention on Consular Relations. Similarly, with
respect to the attacks on the Consulates at Tabriz and Shiraz, the inaction
of the Iranian authorities entailed clear and serious breaches of its obli-
gations under the provisions of several further articles of the 1963 Con-
vention on Consular Relations. So far as concerns the two private United
States nationals seized as hostages by the invading militants, that inaction
entailed, albeit incidentally, a breach of its obligations under Article 11,
paragraph 4, of the 1955 Treaty of Amity, Economic Relations, and Con-
sular Rights which, in addition to the obligations of Iran existing under
general international law, requires the parties to ensure “the most constant
protection and security” to each other’s nationals in their respective ter-
ritories.

68. The Court is therefore led inevitably to conclude, in regard to the
first phase of the events which has so far been considered, that on 4 No-
vember 1979 the Iranian authorities :

(a) were fully aware of their obligations under the conventions in force to
take appropriate steps to protect the premises of the United States
Embassy and its diplomatic and consular staff from any attack
and from any infringement of their inviolability, and to ensure the
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security of such other persons as might be present on the said
premises ;

(b) were fully aware, as a result of the appeals for help made by the United
States Embassy, of the urgent need for action on their part ;

(c) had the means at their disposal to perform their obligations ;
(d) completely failed to comply with these obligations.

Similarly, the Court is led to conclude that the Iranian authorities were
equally aware of their obligations to protect the United States Consulates
at Tabriz and Shiraz, and of the need for action on their part, and similarly
failed to use the means which were at their disposal to comply with their
obligations.

* *

69. The second phase of the events which are the subject of the United
States’ claims comprises the whole series of facts which occurred following
the completion of the occupation of the United States Embassy by the
militants, and the seizure of the Consulates at Tabriz and Shiraz. The
occupation having taken place and the diplomatic and consular personnel
of the United States’ mission having been taken hostage, the action
required of the Iranian Government by the Vienna Conventions and by
general international law was manifest. Its plain duty was at once to make
every effort, and to take every appropriate step, to bring these flagrant
infringements of the inviolability of the premises, archives and diplomatic
and consular staff of the United States Embassy to a speedy end, to restore
the Consulates at Tabriz and Shiraz to United States control, and in
general to re-establish the status quo and to offer reparation for the
damage.

70. No such step was, however, taken by the Iranian authorities. At a
press conference on 5 November the Foreign Minister, Mr. Yazdi, con-
ceded that “according to international regulations the Iranian Govern-
ment is dutybound to safeguard the life and property of foreign nationals”.
But he made no mention of Iran’s obligation to safeguard the inviolability
of foreign embassies and diplomats ; and he ended by announcing that the
action of the students “enjoys the endorsement and support of the gov-
ernment, because America herself is responsible for this incident”. As to
the Prime Minister, Mr. Bazargan, he does not appear to have made any
statement on the matter before resigning his office on 5 November.

71. In any event expressions of approval of the take-over of the Em-
bassy, and indeed also of the Consulates at Tabriz and Shiraz, by militants
came immediately from numerous Iranian authorities, including religious,
Jjudicial, executive, police and broadcasting authorities. Above all, the
Ayatollah Khomeini himself made crystal clear the endorsement by the
State both of the take-over of the Embassy and Consulates and of the
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detention of the Embassy staff as hostages. At a reception in Qom on
5 November, the Ayatollah Khomeini left his audience in no doubt as to
his approval of the action of the militants in occupying the Embassy, to
which he said they had resorted “because they saw that the shah was
allowed in America”. Saying that he had been informed that the “centre
occupied by our young men . . . has been a lair of espionage and plotting”,
he asked how the young people could be expected “simply to remain idle
and witness all these things”. Furthermore he expressly stigmatized as
“rotten roots” those in Iran who were “hoping we would mediate and tell
the young people to leave this place”. The Ayatollah’s refusal to order “the
young people” to put an end to their occupation of the Embassy, or the
militants in Tabriz and Shiraz to evacuate the United States Consulates
there, must have appeared the more significant when, on 6 November, he
instructed “the young people” who had occupied the Iragi Consulate in
Kermanshah that they should leave it as soon as possible. The true sig-
nificance of this was only reinforced when, next day, he expressly forbade
members of the Revolutionary Council and all responsible officials to meet
the special representatives sent by President Carter to try and obtain the
release of the hostages and evacuation of the Embassy.

72. At any rate, thus fortified in their action, the militants at the
Embassy at once went one step farther. On 6 November they proclaimed
that the Embassy, which they too referred to as “the U.S. centre of plots
and espionage”, would remain under their occupation, and that they were
watching “most closely” the members of the diplomatic staff taken hostage
whom they called “U.S. mercenaries and spies”.

73. The seal of official government approval was finally set on this
situation by a decree issued on 17 November 1979 by the Ayatollah Kho-
meini. His decree began with the assertion that the American Embassy was
“a centre of espionage and conspiracy” and that “those people who
hatched plots against our Islamic movement in that place do not enjoy
international diplomatic respect”. He went on expressly to declare that the
premises of the Embassy and the hostages would remain as they were until
the United States had handed over the former Shah for trial and returned
his property to Iran. This statement of policy the Ayatollah qualified only
to the extent of requesting the militants holding the hostages to “hand over
the blacks and the women, if it is proven that they did not spy, to the
Ministry of Foreign Affairs so that they may be immediately expelled from
Iran”. As to the rest of the hostages, he made the Iranian Government’s
intentions all too clear :

“The noble Iranian nation will not give permission for the release of
the rest of them. Therefore, the rest of them will be under arrest until
the American Government acts according to the wish of the
nation.”
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74. The policy thus announced by the Ayatollah Khomeini, of main-
taining the occupation of the Embassy and the detention of its inmates as
hostages for the purpose of exerting pressure on the United States Gov-
ernment was complied with by other Iranian authorities and endorsed by
them repeatedly in statements made in various contexts. The result of that
policy was fundamentally to transform the legal nature of the situation
created by the occupation of the Embassy and the detention of its diplo-
matic and consular staff as hostages. The approval given to these facts by
the Ayatollah Khomeini and other organs of the Iranian State, and the
decision to perpetuate them, translated continuing occupation of the
Embassy and detention of the hostages into acts of that State. The mili-
tants, authors of the invasion and jailers of the hostages, had now become
agents of the Iranian State for whose acts the State itself was internation-
ally responsible. On 6 May 1980, the Minister for Foreign Affairs,
Mr. Ghotbzadeh, is reported to have said in a television interview that the
occupation of the United States Embassy had been “done by our nation”.
Moreover, in the prevailing circumstances the situation of the hostages was
aggravated by the fact that their detention by the militants did not even
offer the normal guarantees which might have been afforded by police
and security forces subject to the discipline and the control of official
superiors.

75. During the six months which have elapsed since the situation just
described was created by the decree of the Ayatollah Khomeini, it has
undergone no material change. The Court’s Order of 15 December 1979
indicating provisional measures, which called for the immediate restora-
tion of the Embassy to the United States and the release of the hostages,
was publicly rejected by the Minister for Foreign Affairs on the following
day and has been ignored by all Iranian authorities. On two occasions,
namely on 23 February and on 7 April 1980, the Ayatollah Khomeini laid
it down that the hostages should remain at the United States Embassy
under the control of the militants until the new Iranian parliament should
have assembled and taken a decision as to their fate. His adherence io that
policy also made it impossible to obtain his consent to the transfer of the
hostages from the control of the militants to that of the Government or of
the Council of the Revolution. In any event, while highly desirable from
the humanitarian and safety points of view, such a transfer would not have
resulted in any material change in the legal situation, for its sponsors
themselves emphasized that it must not be understood as signifying the
release of the hostages.

76. The Iranian authorities’ decision to continue the subjection of the
premises of the United States Embassy to occupation by militants and of
the Embassy staff to detention as hostages, clearly gave rise to repeated
and multiple breaches of the applicable provisions of the Vienna Conven-
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tions even more serious than those which arose from their failure to take
any steps to prevent the attacks on the inviolability of these premises and
staff.

77. Inthefirst place, these facts constituted breaches additional to those
already committed of paragraph 2 of Article 22 of the 1961 Vienna Con-
vention on Diplomatic Relations which requires Iran to protect the pre-
mises of the mission against any intrusion or damage and to prevent any
disturbance of its peace or impairment of its dignity. Paragraphs 1 and 3 of
that Article have also been infringed, and continue to be infringed, since
they forbid agents of a receiving State to enter the premises of a mission
without consent or to undertake any search, requisition, attachment or like
measure on the premises. Secondly, they constitute continuing breaches of
Article 29 of the same Convention which forbids any arrest or detention of
a diplomatic agent and any attack on his person, freedom or dignity.
Thirdly, the Iranian authorities are without doubt in continuing breach of
the provisions of Articles 25,26 and 27 of the 1961 Vienna Convention and
of pertinent provisions of the 1963 Vienna Convention concerning facili-
ties for the performance of functions, freedom of movement and commu-
nications for diplomatic and consular staff, as well as of Article 24 of the
former Convention and Article 33 of the latter, which provide for the
absolute inviolability of the archives and documents of diplomatic mis-
sions and consulates. This particular violation has been made manifest to
the world by repeated statements by the militants occupying the Embassy,
who claim to be in possession of documents from the archives, and by
various government authorities, purporting to specify the contents thereof.
Finally, the continued detention as hostages of the two private individuals
of United States nationality entails a renewed breach of the obligations of
Iran under Article I, paragraph 4, of the 1955 Treaty of Amity, Economic
Relations, and Consular Rights.

78. Inevitably, in considering the compatibility or otherwise of the
conduct of the Iranian authorities with the requirements of the Vienna
Conventions, the Court has focussed its attention primarily on the occu-
pation of the Embassy and the treatment of the United States diplomatic
and consular personnel within the Embassy. It is however evident that the
question of the compatibility of their conduct with the Vienna Conven-
tions also arises in connection with the treatment of the United States
Chargé d’affaires and two members of his staff in the Ministry of Foreign
Affairs on 4 November 1979 and since that date. The facts of this case
establish to the satisfaction of the Court that on 4 November 1979 and
thereafter the Iranian authorities have withheld from the Chargé d’affaires
and the two members of his staff the necessary protection and facilities to
permit them to leave the Ministry in safety. Accordingly it appears to the
Court that with respect to these three members of the United States’
mission the Iranian authorities have committed a continuing breach of
their obligations under Articles 26 and 29 of the 1961 Vienna Convention
on Diplomatic Relations. It further appears to the Court that the con-
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tinuation of that situation over a long period has, in the circumstances,
amounted to detention in the Ministry.

79. The Court moreover cannot conclude its observations on the series
of acts which it has found to be imputable to the Iranian State and to be
patently inconsistent with its international obligations under the Vienna
Conventions of 1961 and 1963 without mention also of another fact. Thisis
that judicial authorities of the Islamic Republic of Iran and the Minister
for Foreign Affairs have frequently voiced or associated themselves with, a
threat first announced by the militants, of having some of the hostages
submitted to trial before a court or some other body. These threats may at
present merely be acts in contemplation. But the Court considers it
necessary here and now to stress that, if the intention to submit the
hostages to any form of criminal trial or investigation were to be put into
effect, that would constitute a grave breach by Iran of its obligations under
Article 31, paragraph 1, of the 1961 Vienna Convention. This paragraph
states in the most express terms : “A diplomatic agent shall enjoy immun-
ity from the criminal jurisdiction of the receiving State.” Again, if there
were an attempt to compel the hostages to bear witness, a suggestion
renewed at the time of the visit to Iran of the Secretary-General’s Com-
mission, Iran would without question be violating paragraph 2 of that
same Article of the 1961 Vienna Convention which provides that : “A
diplomatic agent is not obliged to give evidence as a witness.”

* *

80. The facts of the present case, viewed in the light of the applicable
rules of law, thus speak loudly and clearly of successive and still continuing
breaches by Iran of its obligations to the United States under the Vienna
Conventions of 1961 and 1963, as well as under the Treaty of 1955. Before
drawing from this finding the conclusions which flow from it, in terms of
the international responsibility of the Iranian State vis-a-vis the United
States of America, the Court considers that it should examine one further
point. The Court cannot overlook the fact that on the Iranian side, in often
imprecise terms, the idea has been put forward that the conduct of the
Iranian Government, at the time of the events of 4 November 1979 and
subsequently, might be justified by the existence of special circum-
stances.

81. In hisletters of 9 December 1979 and 16 March 1980, as previously
recalled, Iran’s Minister for Foreign Affairs referred to the present case as
only “a marginal and secondary aspect of an overall problem”. This
problem, he maintained, “involves, inter alia, more than 25 years of con-
tinual interference by the United States in the internal affairs of Iran, the
shameless exploitation of our country, and numerous crimes perpetrated
against the Iranian people, contrary to and in conflict with all international
and humanitarian norms”. In the first of the two letters he indeed singled
out amongst the “crimes” which he attributed to the United States an
alleged complicity on the part of the Central Intelligence Agency in the
coup d’état of 1953 and in the restoration of the Shah to the throne of Iran.
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Invoking these alleged crimes of the United States, the Iranian Foreign
Minister took the position that the United States’” Application could not be
examined by the Court divorced from its proper context, which he insisted
was “the whole political dossier of the relations between Iran and the
United States over the last 25 years”.

82. The Court must however observe, first of all, that the matters alleged
in the Iranian Foreign Minister’s letters of 9 December 1979 and 16 March
1980 are of a kind which, if invoked in legal proceedings, must clearly be

‘established to the satisfaction of the tribunal with all the requisite proof.
The Court, in its Order of 15 December 1979, pointed out that if the
Iranian Government considered the alleged activities of the United States
in Iran legally to have a close connection with the subject-matter of the
Application it was open to Iran to present its own case regarding those
activities to the Court by way of defence to the United States’ claims. The
Iranian Government, however, did not appear before the Court. Moreover,
even in his letter of 16 March 1980, transmitted to the Court some three
months after the issue of that Order, the Iranian Foreign Minister did not
furnish the Court with any further information regarding the alleged
criminal activities of the United States in Iran, or explain on what legal
basis he considered these allegations to constitute a relevant answer to the
United States’ claims. The large body of information submitted by the
United States itself to the Court includes, it is true, some statements
emanating from Iranian authorities or from the militants in which refer-
ence is made to alleged espionage and interference in Iran by the United
States centred upon its Embassy in Tehran. These statements are, however,
of the same general character as the assertions of alleged criminal activities
of the United States contained in the Foreign Minister’s letters, and are
unsupported by evidence furnished by Iran before the Court. Hence they
do not provide a basis on which the Court could form a judicial opinion on
the truth or otherwise of the matters there alleged.

83. In any case, even if the alleged criminal activities of the United
States in Iran could be considered as having been established, the question
would remain whether they could be regarded by the Court as constituting
a justification of Iran’s conduct and thus a defence to the United States’
claims in the present case. The Court, however, is unable to accept that
they can be so regarded. This is because diplomatic law itself provides the
necessary means of defence against, and sanction for, illicit activities by
members of diplomatic or consular missions.

84. The Vienna Conventions of 1961 and 1963 contain express provi-
sions to meet the case when members of an embassy staff, under the cover
of diplomatic privileges and immunities, engage in such abuses of their
functions as espionage or interference in the internal affairs of the receiv-
ing State. It is precisely with the possibility of such abuses in contempla-
tion that Article 41, paragraph 1, of the Vienna Convention on Diplomatic
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Relations, and Article 55, paragraph 1, of the Vienna Convention on
Consular Relations, provide

“Without prejudice to their privileges and immunities, it is the duty
of all persons enjoying such privileges and immunities to respect the
laws and regulations of the receiving State. They also have a duty not
to interfere in the internal affairs of that State.”

Paragraph 3 of Article 41 of the 1961 Convention further states : “The
premises of the mission must not be used in any manner incompatible with
the functions of the missions . . . ”’: an analogous provision, with respect to
consular premises is to be found in Article 55, paragraph 2, of the 1963
Convention.

85. Thus, it is for the very purpose of providing a remedy for such
possible abuses of diplomatic functions that Article 9 of the 1961 Con-
vention on Diplomatic Relations stipulates :

“1. The receiving State may at any time and without having to
explain its decision, notify the sending State that the head of the
mission or any member of the diplomatic staff of the mission is
persona non grata or that any other member of the staff of the mission
is not acceptable. In any such case, the sending State shall, as appro-
priate, either recall the person concerned or terminate his functions
with the mission. A person may be declared non grata or not accept-
able before arriving in the territory of the receiving State.

2. If the sending State refuses or fails within a reasonable period to
carry out its obligations under paragraph 1 of this Article, the receiv-
ing State may refuse to recognize the person concerned as a member of
the mission.”

The 1963 Convention contains, in Article 23, paragraphs 1 and 4, analo-
gous provisions in respect of consular officers and consular staff. Para-
graph 1 of Article 9 of the 1961 Convention, and paragraph 4 of Article 23
of the 1963 Convention, take account of the difficulty that may be ex-
perienced in practice of proving such abuses in every case or, indeed, of
determining exactly when exercise of the diplomatic function, expressly
recognized in Article 3 (1) (d) of the 1961 Convention, of “ascertaining by
all lawful means conditions and developments in the receiving State” may
be considered as involving such acts as “espionage” or “interference in
internal affairs”. The way in which Article 9, paragraph 1, takes account of
any such difficulty is by providing expressly in its opening sentence that
the receiving State may “at any time and without having to explain its
decision” notify the sending State that any particular member of its dip-
lomatic mission is “persona non grata” or “not acceptable” (and similarly
Article 23, paragraph 4, of the 1963 Convention provides that “the receiv-
ing State is not obliged to give to the sending State reasons for its de-
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cision”). Beyond that remedy for dealing with abuses of the diplomatic
function by individual members of a mission, a receiving State has in its
bhands a more radical remedy if abuses of their functions by members of a
mission reach serious proportions. This is the power which every receiving
State has, at its own discretion, to break off diplomatic relations with a
sending State and to call for the immediate closure of the offending
mission.

86. The rules of diplomatic law, in short, constitute a self-contained
régime which, on the one hand, lays down the receiving State’s obligations
regarding the facilities, privileges and immunities to be accorded to dip-
lomatic missions and, on the other, foresees their possible abuse by mem-
bers of the mission and specifies the means at the disposal of the receiving
State to counter any such abuse. These means are, by their nature, entirely
efficacious, for unless the sending State recalls the member of the mission
objected to forthwith, the prospect of the almost immediate loss of his
privileges and immunities, because of the withdrawal by the recetving State
of his recognition as a member of the mission, will in practice compel that
person, in his own interest, to depart at once. But the principle of the
inviolability of the persons of diplomatic agents and the premises of
diplomatic missions is one of the very foundations of this long-established
régime, to the evolution of which the traditions of Islam made a substantial
contribution. The fundamental character of the principle of inviolability
is, moreover, strongly underlined by the provisions of Articles 44 and 45 of
the Convention of 1961 (cf. also Articles 26 and 27 of the Convention of
1963). Even in the case of armed conflict or in the case of a breach in
diplomatic relations those provisions require that both the inviolability of
the members of a diplomatic mission and of the premises, property and
archives of the mission must be respected by the receiving State. Naturally,
the observance of this principle does not mean — and this the Applicant
Government expressly acknowledges — that a diplomatic agent caught in
the act of committing an assault or other offence may not, on occasion, be
briefly arrested by the police of the receiving State in order to prevent the
commission of the particular crime. But such eventualities bear no relation
at all to what occurred in the present case.

87. In the present case, the Iranian Government did not break off
diplomatic relations with the United States ; and in response to a question
put to him by a Member of the Court, the United States Agent informed
the Court that at no time before the events of 4 November 1979 had the
Iranian Government declared, or indicated any intention to declare, any
member of the United States diplomatic or consular staff in Tehran per-
sona non grata. The Iranian Government did not, therefore, employ the
remedies placed at its disposal by diplomatic law specifically for dealing
with activities of the kind of which it now complains. Instead, it allowed a
group of militants to attack and occupy the United States Embassy by
force, and to seize the diplomatic and consular staff as hostages ; instead, it
has endorsed that action of those militants and has deliberately main-
tained their occupation of the Embassy and detention of its staff as a
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means of coercing the sending State. It has, at the same time, refused
altogether to discuss this situation with representatives of the United
States. The Court, therefore, can only conclude that Iran did not have
recourse to the normal and efficacious means at its disposal, but resorted to
coercive action against the United States Embassy and its staff.

88. In an address given on 5 November 1979, the Ayatollah Khomeini
traced the origin of the operation carried out by the Islamic militants on the
previous day to the news of the arrival of the former Shah of Iran in the
United States. That fact may no doubt have been the ultimate catalyst of
the resentment felt in certain circles in Iran and among the Iranian popu-
lation against the former Shah for his alleged misdeeds, and also against
the United States Government which was being publicly accused of having
restored him to the throne, of having supported him for many years and of
planning to go on doing so. But whatever be the truth in regard to those
matters, they could hardly be considered as having provided a justification
for the attack on the United States Embassy and its diplomatic mission.
Whatever extenuation of the responsibility to be attached to the conduct of
the Iranian authorities may be found in the offence felt by them because of
the admission of the Shah to the United States, that feeling of offence could
not affect the imperative character of the legal obligations incumbent upon
the Iranian Government which is not altered by a state of diplomatic
tension between the two countries. Still less could a mere refusal or failure
on the part of the United States to extradite the Shah to Iran be considered
to modify the obligations of the Iranian authorities, quite apart from any
legal difficulties, in internal or international law, there might be in acced-
ing to such a request for extradition.

89. Accordingly, the Court finds that no circumstances exist in the
present case which are capable of negativing the fundamentally unlawful
character of the conduct pursued by the Iranian State on 4 November 1979
and thereafter. This finding does not however exclude the possibility that
some of the circumstances alleged, if duly established, may later be found
to have some relevance in determining the consequences of the responsi-
bility incurred by the Iranian State with respect to that conduct, although
they could not be considered to alter its unlawful character.

%K
* *

90. On the basis of the foregoing detailed examination of the merits of
the case, the Court finds that Iran, by committing successive and continu-
ing breaches of the obligations laid upon it by the Vienna Conventions
of 1961 and 1963 on Diplomatic and Consular Relations, the Treaty of
Amity, Economic Relations, and Consular Rights of 1955, and the ap-
plicable rules of general international law, has incurred responsibility
towards the United States. As to the consequences of this finding, it clearly
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Judge LacHsS appends a separate opinion to the Judgment of the
Court.

Judges Morozov and TarAZI append dissenting opinions to the Judg-
ment of the Court.

(Initialled) HW.
(Initialled) S.A.
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